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Passed by Shri Uma Shanker Commissioner (Appeals)

1 Arising out of Order-in-Original No 38/Refund/2018 Dated 11-May-18 Issued by
Deputy Commissioner , Central GST | Div-IV , Ahmedabad North.
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Name & Address of The Appellants

: M/s FTF Pharma Pvt Ltd
ap ol s 9 arigre g N @l S wter @1 s Fr=iforfiaa umr A &

L hell B
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way -

Nl e, St 2o Ud NarsR sefa rRIEERT @I 31—
Appeal To Customs Centrai Excise And Service Tax Appellate Tribunal :-

(i A 1004 A STRT 86 B afeia ardier B @ @l Sl Hepell—

Undler Section 86 of the Finance Act 1994 an appeal lies to - ;

dlsen der @8 A ge, SedlE Yod UG HAIHY riend =ranfieRer al. 20, R A
aildnes wrravs, ALl AR, TEHCTEIG-380016

“The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-

50 New Mental Hospital Compound, Meghani Nagar.Ahmedabad — 380 016.

(i) orelig =T Ardi arRifTTm, 1994 @ ORT 86 (1) @ afcrild andlet HaTd?
el 1004 @ et 9 (1) @ ofada ReiRa e wad- 5 A an ulEl Hodl ol
gl vd wdd e [ Ry @ fawg sl B g B sudl  ylad

Aol ol R (@ Qs yir gl 2rf)) ai e A K el 3 =yrenferenor el =nade ey
Do b el didolle A8 de @ e @ sl Wrer @ A A @i da giue &
NG e @) . @it @) Wi SR el A SHET WUy 5 e Al YY) i & dBl WUy
oo e R @ el Qe B ai, @it D) Al SRR T SR BAU 6 el AT
ol T F1 Al WU 6000 /- W1k ASEN 8| Srel Qarpy @) AET, @Sl d) A SN el el
il I G0 Al A1 SN GAIET B a8l wa 10000/~ w1 ot 810 |

(ir) I'he appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
Aaainst (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/ where the amount of service tax & interest demanded & penalty levied of R%@W{
less  Rs.5000/- where the amount of service tax & interest demanded & pen ktj\ﬁevie@if.j?ﬁ;sx
(e than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- Wherfﬁﬁ?‘ vols
g‘:

crossed bank draft n favour of the Assistant Registrar of the bench of nominated Pl\lli!l:} Seg

of the place where the bench of Tribunal is situated. \&




(iii) i AT 1004 @l Gl 86 @) wu-awwl ud (u) @ sl arfler Waraw Fennady 1994 @ faa o (20)
& asienfa Peifta el o dl-7 § @ o Wl Ud 9 Wi SR, Sy STIg e (3(Te) @ sl @) uladi (OLA)
i A geifvie gl @) siv 3

AT, MBS/ [Y Y Al eI st s gpeeh, aiflelil =mrfdRe @l siaa el @ ban gy
aner (O10) @ ufa Worfl il |

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 .as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl / Joint or Dy. /Asstt. Commissioner ol
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal

2 derionfera =ratery yen ff, 1075 @ el W arRE-1 @ e Feifa o arpe e HICOL O e
gl @ aner 1 a9 W 650 /- ¥ B FAEned g fewe e g iR

2. One copy of application or O.1.0. as the case may be, and the order of the adjuclication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.

3 <A g, Sedre gew ud daray ey sarlnr (@idfafi) Famde, 1982 A aldd va st adiaa el el
afinfera e arel P aft 3w 0 e siasfifa fean siar 2

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. oo e, FedI eUTE Qe Ud daret el srrEvor (Hiede) & afer st & s o
eI 3eUTe Qe ITATRIT, teyy @Y ey 39t & sientd facdia ) rftforasr 2oty oty &y vl
2y) faTid: of o¢ R0ty ST i facclir TR, toey &I 4RT ¢3 & icala Qara o) ol erop &y d &
ey Tarfeerc 1 o g s s arforary 8. aerch 1 g e & arasier s 6 i aredl siaiaia
Ui aq @0 FIT A 30 o g '

el I Yo U HATHT & Hcrdter = AT U arw oo o farssr anfavet o
(i) g 11 91 & araeta i @
(ii) Yerde ST &Y ol IS Terad iy
Giy  derde s Rravmad & B 6 & sieta & e
= 3mr et ¥F O 5w W & e e (@ 2) arferfemer, 2014 & st @ g e
ardfiefier nfRrerdy & woret frameiisr T arsif wa ardier &Y ey ardh e

4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposil an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credil Rules.

Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
4(1) sw wedh &, gw e & ufer rdter wiftrERUr & WHET SIET Qe SiyAr Yodr Ul qus
fararfeer g1 Y 1T faw 1w Qree & 10%% IPTATT W 3R 16T dhverer gus faanfaer g1 aa qus & (0%
3TITCATST O Y 1T ehel! &

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispule, or
penalty, where penalty alone is in dispute.

Rres e UEl. gRI
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ORDER-IN-APPEAL

M/s FTF Pharma Pvt Itd,Survey No.183-231, Paiki, First Floor, Above Hundai
Service  Centre,  S.G.Highway, Navapura Char Rasta, Taluka Sanand, Dist,
Ahemdabad [hereinafter referred to as “the appellant”] has filed this appeal against
Order-in-Original No.38/Refund/2018 dated 11.05.2018 [hereinafter referred to as
“he impugned order”] passed by the Assistant Commissioner of CGST, Division-1V,

Ahmedabad North [hereinafter referred to as “the adjudicating authority”].

2.7 e facts Of the case is that the appellant had filed a refund claim of
Rs.72,00,189/- on 30.12.2018 under Notification No0.27/2012-C(NT) dated
18.06.2012 as amended. Vide OIO No.SD-04/REF-82/AK/2016-17 dated
16.03.2017, the jurisdictional Assistant Commissioner has rejected the said claim
by holding that during the course providing service viz Technical testing and
/—\na.lysis of drugs, the physical presence of active substances/reference product as
required and accordingly as per Clause 4 of Place of Provisions of Service Rules,
2012, the place of provision of the output service is taxable territory in India and
the service will not qualify as Export of Service as per Rule 6(A) of Export of Service

Rules of Service Tax Rules, 1944. The Commissioner (Appeals) vide OIA No.AHM-

. EXCUS-002-APP-157-17-18 dated 03.11.2017 has remanded the matter to original

adjudicating authority to determine as to whether the impugned service falls under
the category of “Scientific and Technical Consultancy Service” or “Technical Testing

and Analysis Service”. Accordingly, the adjudicating authority has determined the

<orvice as “Technical Testing and Analysis Service” and sanctioned the refund claim

of Rs.36,90,860/- and rejected the refund claim amounting to Rs.35,09,329/- on
the grounds the credit taken by the appellant does not pertains the relevant quarter

of January 2016 to March 2016.

4 Being aggrieved, the appellant has filed the instant appeal on the grounds
that the appellant is providing research and development services mainly to foreign
hased client in relation to drugs, pharmaceutical productions and formulations; that
the formulation of new drug is a complex process taking considerable time to
complete whole service. For providing such service, they had incurred various
expenditure viz., technical testing and analysis service, consultancy service etc;
while recciving these services, the appellant has paid service tax amounting to
Rs.72,00,189/- and availed credit accordingly. The invoices wise break up of ecach

invoices submitted by them was verified and accepted by the adjudicating

_authority. They further submitted that they had incurred various expenditures

during whole year for services invoiced and exported during the month of March
2016 that they had incurred various expenditures during whole year in relation to
axport invoices issued in the month of March 2016 and avaﬂe&\q edit in respect of

same. The app(‘!!anl has taken credit properly but cguld 9—9
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4. Personal hearing in the matter was granted on 24.10.2018. Shri Dipam Pael

and Nirav Malkun, Chartered Accountants appeared for the same and reiterated the
grounds of appeal. They further stated that as per circular No.120/01/2010-ST

dated 19.01.2010, unutilized cenvat credit of previous quarter is allowable if therc

are no exports.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.
The issue to be decided in the matter is regarding eligibility of refund claim of
Rs.35,09,329/- rejected by the adjudicating authority on the grounds that the said
amount does not pertain to the period of quarter from January 2016 to March 2016

for which the appellant filed the refund claim.

6. I observe that the appellant has filed the refund claim of Rs.72,00,189/-
under notiﬂcation No.27/2012-C(NT) dated 18.06.2012 as amended; that the said
notification allows refund of unutilized CENVAT credit of input/input services ufilized
for manufacture of exported goods as per conditions and procedures prescribed.
The issue was earlier remanded by the appellate authority to determine the
classification of service, vide OIA dated 03.11.2017 and accordingly, the
adjudicating authority has classified the service under “Technical Testing and
Analysis Service” and sanctioned the refund claim of Rs.36,90,860/-. The
adjudicating authority has rejected the refund claim amounting to Rs.35,09,329/-
on the grounds the credit taken by the appellant does not pertains the relevant

quarter of January 2016 to March 2016.

7 The contention of the appellant is that rejecting the claim amounting to Rs.
35,09,329/- is not correct as they have taken credit from April 2015 to March 2016
for RS.75:91,346/~ correctly and could not file refund under the said notification in
absence of export turnover; that as they have received export turnover in the

quarter of January 2016 to March 2016, they filed the refund claim of total credit
taken. The adjudicating authority has not accepted the said contention and rejected
the claim except the credit pertains to the said quarter. The order of the
adjudicating authority is not correct as per CBEC circular No. 120/01/2010-ST
dated 19.01.2010. Vide the said circular, a clarification issued in the following point

is as under.

"2 (d)

Though the notification prescribes that refund claims should be filed quarterly in a
financial year, it is not clear whether the refund is eligible only of that credit wihich is
accumulated during the said quarter or the accumulated credit of the past period can
also be refunded;

“3.3 Quarterly refund claims [para 2(d) abovef :

As regards the quarterly filing of refund claims and its applicability, since no bar i
provided in the notification, there should not bé. any ebjection in allowing refund ol
credit of the past period in subsequent quarters. It.is possible that during certain’

quarters, there may not be any exports and .'f)f'e?efof‘é;‘tfré'expomnr does not file any

claim. However, he receives inputs/input| secvices during fh;ilc period. To illustrate, an
= O © ¢ -
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exporter may avail of Rs, 1 crore as input credit in the April-June quarter. However,
no exports may be made in this quarter, so no refund is claimed. The input credit is
thus carried over to the July-September quarter, when exports of Rs. 50 lakh and
domestic clearances of Rs. 25 lakh are made. The exporter should be permitted a
refund of Rs. 66 lakh (as his export turnover is 66% of the total turnover in the
quarter) from the Cenvat credit of Rs. 1 crore availed in April-June quarter. The
illustration prescribed under para 5 of the Appendix to the notification should be
viewed in this light. However, in case of service providers exporting 100% of their
services, such disputes should not arise and refund of Cenvat credit, irrespective of
when he has taken the credit, should be granted if otherwise in order. Such
exporters may be asked to file a declaration to the effect that they are exporting
100% of their services, and, only if it is noticed subsequently that the exporter had
provided services domestically, the proportional refund to such extent can be
demanded from him.”

¥ The above referred circular clearly stipulates the appellant can apply refund
of unutilized CENVT credit pertains to previous quarter carried over to subsequent
quarter due to absence of exports. In the circumstances, the appellant has rightly
1||);‘)1iud for the refund claim of total uhutilized CENVAT credit available with h'im in
the quarter January 2016 to March 2016. Therefore, I hold that the appellant is

cligible for refund, if all other conditions are satisfied.

8. In view of above discussion, 1 set aside the impugned order and allow the

appeal filed by the appellant with consequential relief.

Nt
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Date :

Altested
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(Mohanan Vﬁ\\m{'\/
.‘:;11[_)(3:'intcndent (Appeals)
CGST, Ahmedabad

By R.P.A.D

To

FTF Pharma Pvt Itd,

Survey No.183-231, Paiki, First Floor,

Above Hundai Service Centre, S.G.Highway,

Navapura Char Rasta, Taluka Sanand, Dist, Ahemdabad

Copy to:-

1 The Chief Commissioner, CGST, Ahmedabad Zone .
5  The Commissioner, CGST, Ahmedabad-North

3. The Deputy/Assistant Commissioner, CGST Dn-I1I, Ahmedabad North.
4 The Assistant Commissioner, System—Ahmedabad—north.
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